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RIGHT OF 
TO TIDE 


A STATE TO CONVEY TITLE 
LANDS OR EXCLUSIVE PRIVI- 
LEGE TO PLANT OYSTERS, OR TO CON- 
DUCT ANY OTHER PRIVATE ENTER- 
PRISE THEREON. 


(Juite an interesting question, and one 
of considerable importance to residents 
along the coast lines of our southern 
states is ably handled by Judge Whitfield 
of the Supreme Court of Florida in the re- 
cent case of State v. Gerbing. The ques- 
tion-in this case involves the right of the 
state to convey the title to tide lands to 
to grant exclusive privi- 
leges to private enterprises to plant oys- 
ters thereon, or to conduct thereon any 
other business not especially charged with 
a public interest. 


individuals, or 


It is fortunate that a question of such 
momentous importance should have come 
hefore a jurist of such splendid attain- 
ments as Judge Whitfield, and that he 
should have written the opinion setting ac- 
curately the landmarks for future guid- 
ance, 


In this case the defendant is sought to 
be ousted from the possession of certain 
tide lands along the Amelia river, in the 
State of Florida, which he had staked off 
for the purpose of planting them with 
oysters, The tide lands did not extend in- 
to the channel of the Amelia river, but 
were low mud flats over which the tide 
ebbed and flowed between high and low 
water mark. The defendant claimed that 
these lands were marsh lands, and that he 
had a conveyance from the state especial- 
ly, conveying to him the title to such 
lands up to the channel of the Amelia riv- 
er, and that in addition thereto he had 








granted to him the privilege of planting 
oyster beds in lands adjoining his property. 


Judge Whitfield, in a decison revers- 
ing a judgment of the lower court in fa- 
vor of the defendant, shows by a short ar- 
gument, which is a model of exact logic, 
that tide lands constitute the shores of nav- 
igable waters, and even though covered 
and uncovered alternately by the action of 
the tides, they are, nevertheless, the beds 
of navigable rivers in which such tide ebbs 
and flows, the learned judge, saying that 
“the navigable waters in the states and 
the lands under such waters including the 
shore or lands between ordinary high and 
low water marks are the property of the 
states or of the people of the states 
their united or sovereign capacity, and are 
held not for the purposes of sale or con- 
version into other values, or reduction into 
several or individual ownership, but for 
the use of all the people of the states re- 
spectively for the purpose of navigation, 
commerce, fishing and other useful pur- 
poses afforded by the waters in common 
to and for the people of the states.” 


in 


The most difficult question which — the 
court had to meet was the argument of the 
defendant by which he set up the cession 
by congress to the new state of Florida 
of all the swamp and “overflowed” land 
within its borders as a source of the right 
of the state to grant to him title to the 
overflowed lands near the mouth of the 
Amelia river. 


After first laying down the proposition 
that “a patent issued by the United 
States to the state purporting to convey 
swamp and overflowed lands under the act 
of 1850 covering lands under navigable 
waters of the state did not affect the title 
held by the state to lands under navigable 
waters by virtue of the sovereignty of the 
state,” the learned judge proceeds, with 
remarkable clearness to distinguish swamp 
and overflowed lands which a_ state may 
dispose of to individuals for private ex- 
ploitation and tide lands which a state can 
hold and dispose of only in its sovereign 
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capacity, and for public or quasi public 
purposes. The Court said: 

“Swamp and overflowed lands within 
the State of Florida, not under navigable or 
tide waters, that became the property of 
the United States by the treaty of cession 
from Spain and had not been previously 
granted, were by the act of Congress ap- 
proved September 28, 1850, granted to the 
state for purposes of drainage and reclam- 
ation. Within the meaning of this act of 
Congress, swamp lands, as distinguished 
from overflowed lands, are such as require 
drainage to dispose of needless water or 
moisture on or in the lands in order to 
make them fit for successful and useful 
cultivation. Overflowed lands are those 
that are covered by non-navigable waters 
or are subject to such periodical or  fre- 
quent overflows of water, salt or fresh (not 
including lands between high and low wa- 
ter marks of navigable strezms or bodies 
of water nor lands covered and uncovered 
by the ordinary daily ebb and flow of nor- 
mal tides or navigable waters), as to re- 
quire drainage or levees or embankments 
to keep out the water, and thereby render 
the lands suitable for successful cultiva- 
tion. When the lands are not covered by 
the waters of navigable streams or other 
bodies of navigable waters at ordinary 
high water mark, and drainage, reclama- 
tion or leveeing is necessary to render the 
lands suitable for the ordinary purposes of 
husbandry, they are within the terms of 
the act of congress, and the title passed to 
the state, if the lands were the property of 
the United States at the time of the act of 
congress, making the grant to the state.” 

The opinion in this case is an effective 
declaration of the inviolability of the rights 
of the publ‘c in the navigable waters of the 
states. Too often our legislatures are 
prone to bargain away the public _ birth- 
rights for some mess of pottage. Such a 
decision as this imposes a wholesome re- 
striction on legislative extravagance and 
charges our legislators to a careful con- 
sideration of their obligation as trustees of 
the public domain. 





NOTES OF IMPORTANT DECISIONS 





STREET RAILROADS— LIABILITY FOR 


CROWDED CONDITION OF CARS.—Dun- 
ham vy. Public Service Corporation of N. J. 
(N. J.), 69 Atl Rep. 1012, discusses the duty 


which a street car company Owes passengers 
who suffer injuries due to the crowded condi- 
tion of the cars. The declaration alleged that 
the street car company carelessly and negli- 
gently suffered and permitted its cars, exits 
and running boards to be greatly crowded with 
passengers, whereby plaintiff while attempting 
to alight was thrown and injured. Demurrer 
was interposed, thus raising the question of 
whether or not the allegation stated facts suf- 
ficient to constitute a cause of action. On this 
point the court ‘says: 

“The argument that if plaintiff entered the 
crowded car he thereby contributed to his 
injury is not presented by a proper construc- 
tion of this declaration, for the fair inference 
is that the plaintiff entered, and the defendant 
then suffered its car to become crowded, there- 
by creating a condition which, under the case 
of Hansen vy. North Jersey Street Railway Com- 
pany, 64 N. J. Law, 687, 46 Atl. Rep. 718, im- 
posed liability upon the defendant. Nor can we 
say, in the light of the doctrine enunciated in 
that case, that a passenger by entering a pub- 
lic conveyance more or less crowded, his fare 
being accepted, and the relation of passenger 
and carrier having been thereby created, ipso 
facto was charged with negligence. We 
should say, rather, that the condition is akin 
to that presented by a passenger who stands 
upon the running board of a crowded car. 
There, it may be truly said, the danger is ob- 
vious, and yet the Court of Errors and Appeals 
in Whalen v. Consolidated Traction Co., 61 N. 
J. Law, 608, 40 Atl. Rep. 645, 41 L. R. A. 836, 68 
Am. St. Rep. 7238, held ‘that, by taking his 
stand upon the running board of the car, the 
plaintiff assumed the risk of such damages as 
were obviously incident to that position; still 
the company, by accepting him there as a pas- 
senger, owed to him the duty arising out of 
that relation.’ To the same effect is City 
Railway Co. v. Lee, 50 N. J. Law, 435, 14 Atl. 
Rep. 883, 7 Am. St. Rep. 798. The acceptance 
of p-aintiff as a passenger under the conditions 
affords the ratio decidendi in this, and other, 
jurisdictions,” citing West Chicago Street Ry. 
Co. v. McNulty, 64 Ill. App. 549; Wood v. 
Brooklyn City Ry. Co., 5 App. Div. (N. Y.) 492, 
38 N. Y. Supp. 1077; Abel v. Northampton 
Traction Co., 212 Pa. 329, 61 Atl. Rep. 915; 
Seller v. Market St. Ry. Co., 139 Cal. 268, 72 
Pac. Rep. 1006; Elliot v. Newport St. Ry. Co., 
18 R. I. 707, 28 Atl. Rep. 338, 31 Atl. Rep. 694, 
23 L. R. A. 208; Geitz v. Milwaukee Ry. Co., 
72 Wis. 307, 39 N. W. Rep. 866. 
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The court then says: “And so in the case at 
bar, it would seem to be a rational deduction 
or corollary, from the rule that a common car- 
rier is required to exercise due care to antici- 
pate danger, and to employ care to avert it, 
that the acceptance by it of a passenger 
upon a crowded car presents a condition re 
quiring it to exercise due care, under con- 
ditions and over an environment due to its 
own creation; and whether such care was ex- 
ercised, and whether the passenger was charge- 
able with contributory negligence, in view of 
the conditions, necessarily become questions 
for the jury.” 

See also Scott v. Bergen Co. Traction Co., 
63 N. J. Law, 43 Atl. Rep. 1060, holding it 
not negligence per se for passengers to ride 
upon platform of electric street car, or to go 
there while awaiting opportunity to alight; 
Babcock v. Los Angeles Traction Co., 128 Cal. 
178, ¢0 Pace. Rep. 780, sustaining recovery by 
passenger injured by lurch of car after he 
started to leave, without waiting for it to cove 
to full stop. 





TRUST BURSTING UNDER THE COMMON 
LAW. 


The meeting of the attorneys general 
of the various states of the Union, held at 
St. Louis recently, and which by the way 
is to be an annual affair, is destined to ac- 
complish great and much needed reform in 
legislation ; not only so, but the opportunity 
which these conventions give to the heads 
of the legal departments of the states for 
consultation and to adopt means and meas- 
ures for the more successful carrying out 
of the laws we have, will be of great ad- 
vantage to the country at large. 

One of the objects to be subserved is to 
make the laws of each state more uniform 
with the laws of the others, to suggest 
needed legislation, the idea being by an 
exchange of views to promote uniformity, 
especially in matters of divorce, extradition 
and kindred subjects in which all the states 
are interested; and possibly, most import- 
ant of all, they discuss means and ways and 
exchange ideas and come to conclusions as 
to the best manner of enforcing state legis- 
lation against trusts and monopolies of all 
kinds, where there are statutes enacted pro- 
hibiting such trusts. 





At the recent convention held in St. 
Louis, on the 30th of September to Ist 
of October, the matter was emphasized by 
the members that some of our states have 
no statutes upon the subject, and the mat- 
ter was discussed, past history related and 
precedents cited by which it became appar- 
ent to the attorneys general present that 
the common law provided a remedy in such 
instances often more efficacious than care- 
lessly and inartificially drawn statutes, by 
which, oftentimes the power of the courts 
are hampered and restricted. 

At this meeting a secretary was appoint- 
ed and the members of the convention were 
requested to advise by letter of any new 
legislation enacted and premeditated, and 
also of any suits or proceedings instituted 
by any of them which in their judgment 
might be of interest to the legal representa- 
tives of the other states. It was made the 
duty of said secretary to keep a record of 
such communications as he might receive, 
indexed for easy reference and each at- 
torney general was notified that whenever 
he might have a matter of public interest 
and importance under consideration that 
if he would communicate with the secre- 
tary, he would receive from him the con- 
sensus of opinion contained in any and all 
letters on the matter which may have been 
furnished him by the various. attorneys 
general throughout the Union. 

We will remark here, parenthetically, 
that the attorney general from the state of 
Texas, the oldest and most experienced of 
the delegates, stated, in open debate that 
the members would also have the advan- 
tage of the counsel and advice of the var- 
ious assistant attorneys general through- 
out the Union, “Which,” he said, “is a 
more important matter, as we all recognize 
that they do all the work.” 

Colorado has no constitutional or statu- 
tory provisions prohibiting trusts or 
monopolies; and yet there has been for 
years past in that state a conspiracy and 
combination between certain parties to fix 
and maintain the prices on various food 
products and commodities, the necessaries 
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of life, regardless of the law of supply 
and demand; it has increased in numbers 
and in power, gradually, methodically and 
surely until now there are some 200 
articles of food, of prime necessity to the 
people of the state which can only be sc | 
to the consumers at a price fixed by this 
combination ; in fact, the retail dealers can 
not buy the ordinary staples necessary for 
the sustenance of the people except they 
first agree to sell these articles at a price 
fixed by this combine. The result, of 
course, is to annihilate competition and to 
force the people of the state to pay the 
price thus arbitrarily fixed. 

This combination has existed for years, 
increasing and becoming more arbitrary 
, year by year, and yet because of the lack 
of any statute on the subject, mainly, and 
partly because of indifference on behalf of 
the prosecuting officers, together with 
some uncertainty as to whether it was the 
duty of the attorney general or of the dis- 
trict attorney to prosecute, the trust has 
been allowed to grow and swell and fatten 
on the people until now. 

...The present attorney general who at- 
tended the St. Louis convention, (who is 
a western man and accustomed to “bust” 
bronchos and down and tie and braid 
_cattle on the plains with the aid of a 
lariat), resolved to “bust” this trust if it 
could be done under the common law. In 
furtherance of his resolve he has recently 
prepared and filed a complaint and has 
prosecuted the same successfully, to the 
point of obtaining a temporary injunction. 

This is destined to be a cause celebre, 
and for that reason, because of the great 
interest in the result not only to lawyers 
but to all the people, it will be commented 
upon somewhat in detail. 

The complaint is brought on the relation 
of the attorney general for the people of 
the state of Colorado and he makes de- 
fendants, The Denver Jobbers’ Association, 
‘The Retail Merchants’ Association, The 
Denver Retail Grocers’ Association, all cor- 
porations ; also some half dozen of the larg- 
est grocery wholesalers in Denver, corpora- 





tions, are made defendants, the Denver 
Local No. 1, a voluntary organization and 
some 14 individuals being members of the 
standing committees of these associations 
and representatives and agents of the 
sugar manufactories, who, prior to the 
commencement of this suit voluntarily dis- 
solved their corporate existence. 

The complaint alleges that, the detend- 
ant, Denver Local No. 1, is a branch of 
the Retail Merchants’ Association of Colo- 
rado and that beside this branch there are 
sixty-seven other locals numbered from 2 
to 67 inclusive and situated in different 
parts of the state and under the control, 
direction and management of this associa- 
lion, 

It is further alleged that all of said de- 
fendants are engaged in the dealing in and 
selling of food products, sugar, coffee, 
breadstuffs and other articles of prime 
necessity indispensable to the sustenance of 
life: 

That their business is not a private one 
but one in which all the people of the 
state are vitally interested: 

That all contracts and agreements which 
they make between themselves or with 
others by which they regulate or fix the 
price of these articles and all agreements 
which have a tendency to enhance the 
prices of these articles destroy competition 
are in restraint of trade, against public 
policy and void: 

That said defendants and all of them 
long prior to the 1st day of January last 
entered into contracts, agreements and 
combinations between themselves and with 
others unknown to plaintiff and with the 
various members of the defendant, the 
Denver Local No. 1, and with divers and 
sundry people throughout the state mem- 
bers of the allied voluntary associations 
mentioned herein, numbered from 2 to 67 
inclusive, by which they regulated, fixed 
and controlled the prices of the articles 
mentioned to the consumers throughout 
the state: 

That by agreement and concerted action 
between these defendants and all of them 
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the following procedure was adopted to- 
wit: 

That the defendant, The Retail Mer- 
chants’ Association of Colorado, acting as 
the agent and representative of all these 
defendants and of all or nearly all the 
wholesalers and jobbers in the state would 
send out printed cards or notices to the 
retail dealers in and throughout the state, 
by which they would request said retailers 
to maintain prices on certain mentioned 
articles at the figure until further 
notice. That then through their agents, 
employees and _ standing committees they 
would keep a watch over the dealings of 
said retailers and if any of them dared to 
deviate from the prices so fixed, the mat- 
ter was reported to said association and 
through them to the various wholesalers 
and jobbers and when next the retailer 
sent in an order for goods, he received in- 
stead of the goods a letter in substance 
as follows, to-wit: 

“Dear Sir: We very much ‘regret that 
we will be unable to fill your order of 
date. When differences now exist- 
ing between yourselves and The Merch- 
ants’ Association are adjusted, we will be 
very glad to resume business with you. 
Trusting same will be amicably adjusted 
in the near future, we beg to remain, 
Yours very truly, ——_—_.”” 

The complaint was full and complete, 
going into the doings of the defendants 
with much detail, but the foregoing is a 
fair sample of its contents. 

The prayer was for an order and de- 
cree declaring all such agreements, con- 
tracts and conspiracies to be in restraint 
of trade, as tending to destroy competition, 
against public policy, unlawful and void; 
and for an order restraining said defend- 
ants and each of them from further ad- 
vancing or in anyway fixing or attempting 
to fix the price of said commodities by 
such combinations or agreements or at all 
during the pendency of this suit: 

For a temporary restraining order, and 
asking that on final hearing the order 
night be perpetual; and for such other re- 














lief as might be necessary to effectuate the 
object sought in this proceeding in order 
that the consumers might purchase the 
commodities essential to the support of life 
throughout the state in a fair, open and 
competitive market. 

The matter came on to be heard before 
the court on the motion for a temporary 
injunction which was supported by various 
affidavits the contents of which may be 
briefly summarized as follows: 

One, a prominent Denver retailer in 
coffee, spices, sugars, etc., made affidavit 
that he had never -been a member of any 
of the defendant associations; that he had 
a store in the City of Denver and one in 
an interior town in the state; that he had 
frequently received notices from the de- 
fendant, the Retail Merchants’ Association 
of Colorado, to maintain a certain price 
on the commodities in which he was deal- 
ing; that he refused and afterwards or- 
dered goods from four of the wholesale 
jobbers and dealers, defendants herein, 
and that they refused to sell him goods 
of any description, at any price, because 
of his failure and refusal to maintain the 
prices so fixed; that one of these told him 
that he was compelled to adopt this rule 
for self-protection, that if he sold him any 
goods, after his refusal to maintain prices 
that the sugar manufactories would not 
sell him any sugar with which to supply 
his customers; that said associations con- 
trol almost the entire product of food 
stuffs in the state; that over 75 per cent 
of the same were sold at such prices and 
only at such prices as were fixed by this 
combination : 

That said associations adopted the same 
policy and proceeding with him in relation 
to his store in the country and ruined and 
broke him up in business by refusing to 
allow him to purchase any goods. and 
caused him a loss of $2,000: 

That one of the defendants herein, the 
then secretary of one of the standing com- 
mittees of the defendant association here- 
in, told him that the retailers throughout 
the state did not possess intelligence 
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enough to conduct their business; that 
they would cut prices without reason and 
in consequence many of them would fail 
and go out of business and be unable to 
pay their bills to the jobbers and whole- 
salers and: hence it was necessary for them 
to establish, fix and maintain the prices. 
There were many affidavits to the same 
purport presented to the court. 

The defendants, represented by nearly a 
dozen different attorneys, demurred to the 
complaint on the ground that the same did 
not contain facts sufficient to constitute 
a cause of action; that the court had no 
jurisdiction ; that the attorney general had 
no authority to bring the suit; that no 
threatened or actual injury was shown, and 
lastly, that it was an attempt to abridge 
the constitutional rights of defendants by 
prohibiting them from selling their own 
goods to whom they pleased and at what 
prices they pleased. 

The matter was argued at length and 
thoroughly consuming three days, and 
hundreds of authorities cited and read to 
the court. 

The 
holding : 


attorney general relied on cases 

“The common law forbids the organiza- 
tion of such combinations, composed of 
numerous corporations and firms. They 
are dangerous to the peace and good order 
of society, and they arrogate to themselves 
the exercise of powers destructive of. the 
right of free competition in the markets of 
the country, and, by their aggregate power 
and influence, imperil the free and pure 
administration of justice: 

“That the common law will not permit 
individuals to oblige themselves by a con- 
tract either to do or not to do a particular 
thing, when the thing to be done, or 
omitted, is in any degree clearly injurious 
to the public.” 

The court was referred to cases holding: 
“Conspiracies which involve mischief to 
the public are indictable, although neither 
the object sought to be accomplished nor 
the means used for its accomplishment, is 





criminal;”’ to New York where the court 
held, without considering the conspiracy 
statutes, that: “The agreement was void 
at common law, as_ contravening public 
policy, and injurious to the interests of the 


state;” to Pennsylvania cases holding: 
“That such combinations were not only 
illegal at common law, but a_ criminal 


, 


offense ;’ to Ohio cases where the courts 
hold such agreements void, though there 
was no evidence that prices were unreason- 
ably advanced, saying: “It is enough to 
know that the inevitable tendency of such 
contracts is injurious to the public.” 


The authorities do not deny, and the At- 
torney General did not dispute the right 
of private parties to contract and combine 
as freely and fully as they may desire, with 
the object of advancing their own interests, 
as a rule; but when they come to deal with 
the necessities of life—with food products, 
with coal and other articles of prime ne- 
cessity and indispensable to the communi- 
ty,—any contracts affecting them affect the 
public good; and even private parties who 
combine to unreasonably raise the price of 
such commodities, are guilty of a violation 
of the common law, and are liable to crim- 
inal prosecution as well. 

The court, the Hon. George W. Allen 
presiding, brushed aside the technical ob- 
jections made by the demurrer, holding 
that where all the people were interested 
as here the attorney general was the prop- 
er party to bring the suit, that the court 
had jurisdiction, and it was his duty to de- 
termine the matter; that the evidence in- 
troduced established the unlawful combi- 
nation ; that by reason of the acts of the de- 
fendants the prices of the necessities of 


(1) Citing the following decisions and very 
many others from all the highest courts estab- 
lishing the doctrines announced. The Amer- 
ican Biscuit Co. v. Kiotz, 44 Fed. Rep. 721; 
Alger v. Thacher, 19 Pick. 51-54; National Har- 
row Co. v. Quick, 67 Fed. Rep. 130; People v. 
North River Sugar Refining Co., 5, L. R. A. 386; 
W. Va. Trans. Co. v. O. River Pipe Line, 22 
W. Va. 600; Gibbs v. Smith, 115 Mass. 592; Craft 
v. McConoughhy, 79 Ill. 346; Com. v. Ward, 1 
Mass. 473; State v. Burnham, 15 N. H. 396; Stan- 
ton v. Allen, 5 Denio, 434; Morris Run Coal Co. 
v. Barclay Coal Co., 68 Pa. St. 186; People v. 


Sheldon, cited in 27, L. R. A. 221. 
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life had been enhanced, and, moreover, 
that it was not necessary that actual or 
threatened injury be shown; that it was 
sufficient under the authorities that the 
natural and inevitable tendency of such 
contracts and agreements was to increase 
prices, and that was sufficient. 

Judge Allen is a man of mature years, 
of large experience on the bench, and has 
always been bitterly opposed to the doc- 
trine' of “government by injunction,” and 
yet the evidence in this case was such, 
and the subject matter involved of such 
transcendent importance to the people of 
the state, and to all thereof, that he grant- 
ed the temporary injunction as prayed in 
an able opinion from which we quote large- 
ly herein, and which opinion, in the lan- 
guage of a qualified critic, “Will go down 
in the judicial records of Colorado as a 
powerful blow to wrong doers, and will 
also attract the attention of political econo- 
mists, and those who strive conscientious- 
ly in all parts of the country to solve the 
greatest menace of the American people— 
the trust.” 

It would be interesting and improving 
to trusts, as well as to trust busters 
throughout the country, to insert his opin- 
ion in full, if space permitted, as it is we 
can only briefly refer to it. He said in 
part: 


“T think it is not extravagant to say that ; 


it is the doctrine announced by all respec- 
table courts, that the law of supply and 
demand should regulate prices, and espec- 
ially when the necessities of life are con- 
cerned.” 

He then quoted from a leading case in 
which Justice Marshall said: “Competition 
is the life of trade. Pools, trusts and 
conspiracies to fix, or maintain the prices 
of the necessaries of life, strike at the 
foundation of government; instill a de- 
structive poison into the life of the body 
politic; wither the energies of competitors, 
blight individual investments in legitimate 
business; drive small and honest dealers 
out of business for themselves, and make 
them mere ‘hewers of wood and drawers 





of water,’ for the trust; raise the cost of 
living and lower the price of wages; take 
from the average American freeman the 
ability to supply his family with necessa- 
ry, adequate and wholesome food; force 
the boys away from school, and into the 
various branches of trade and labor, and 
the girls into workshops and other ave- 
nues of business, and make them bread 
winners while yet they are almost infants, 
because the head of the house cannot 
earn enough to feed and clothe his fami- 
ly.” 

The opinion continuing, says: “Why not 
some such wholesome announcements for 
the people of Colorado? If it is a new case, 
and we are not guided and directed by any 
previous opinions on these subjects, all the 
more is the court of equity and the court 
of conscience left free and untrammeled, 
and under the common law, at liberty to 
receive the facts and circumstances as they 
appear in evidence, and with an unrestrain- 
ed liberty of conscience, make such rulings 
as will appear to do justice, concerning the 
questions presented in this case, not for- 
getting, that as the complaint is presented 
on behalf of the people of this state, it is 
presented for their relief.” 

The learned judge says further: “It ap- 
pears from the evidence in this case that 
prices are named, fixed and maintained in 
numbers, as stated by defendant’s counsel, 
on at least 200 articles classified as neces- 
sities of life; that such prices are fixed 
without regard to the law of supply and 
demand, without regard to the cost of pro- 
duction or manufacture; and without re- 
gard to the cost of exposing such articles 
to sale. Such combination, with such pur- 
poses, or doing business in a manner as 
to bring about such results and such con- 
sequences, the law uniformly prohibits, be- 
cause it is declared to be unlawful.” 

Speaking to the grocers, he says: “Gro- 
cerymen may think they might desire to 
go on and transact business in this way”— 
“that when a manufacturer comes to town 
and says: ‘We will sell you our goods at 
such a price, but you must sell them at a 
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certain price,’ and the groceryman agrees 
to that.” “They may think this is legiti- 
mate. They may think it in good morals 
and in good sense, is the way to do busi- 
ness, but I do not believe it, and if they 
have not the moral courage to change their 
method of doing business, I think the 
court would be doing them a great ser- 
vice in helping to break it up. I am sure 
it is not in the interest of the public, and 
I am sure it is unlawful.” “Don’t you 
know that when these combinations and 
trusts of the country got to producing all 
these various articles—meat, beef and oth- 
er necessities of life, they were wise 
enough to see that they must have some 
method and manner of distributing them? 
And don’t you know that they sent agents 
into every community in the country and 
into Denver and got the grocery men to- 
gether and organized these combinations 
in order that they could get prices fixed 
on the commodities which they manufac- 
tured and sent out for sale? Don’t you 
know that it appears from the testimony 
in this case, if we use our common sense, 
that they are all interested?” “It appears 
from the evidence that the manufacturers 
go to the jobbers, and the jobbers go to 
the groceryman, and the jobbers tell the 
groceryman what the manufacturers say 
they should sell the commodities at, and 
the jobbers say to the groceryman: ‘You 
can have this commodity at a certain price, 
but must sell it at a certain price.’ This 
is done for the purpose of protecting the 
manufacturer is the evidence in this case.” 

We will make one more quotation from 
this opinion, and to it we wish to call the 
attention of every community, and to the 
attention of cvery prosecuting officer in 
the land, for these evils prevail almost uni- 
versally : “To be sure, the results of the 
disturbance or breaking up of this method 
of doing business in the City of Denver 
cannot reorganize or regulate the whole 
country, but if every community would es- 
tablish such rules and do business on such 
planes and on such bases, the question 
would finally be disposed of.” 








The thief who robs us on the highway, 
or steals into our homes while we sleep to 
appropriate to himself our earnings, runs 
his risk of punishment if caught, though 
commanding a certain respect for his 
courage. 

A short time since two men who held 
a citizen up and went through his pockets, 
were convicted of the crime and sent to 
the penitentiary for five years, though their 
booty was only three copper cents. But 
much worse, because more insidious, are 
the ways of the giant combine who, by 
methods of indirection, and hitherto with- 
out risk to itself, becomes possessed of the 
necessarily small surplus of the wages of 
the masses, by piling up the prices upon 
the foods without which people, cannot 
live, and obtained with difficulty even when 
their cost was within bounds. ‘They have 
made what was hard before, impossible 
quite by their iniquitous exactions and con- 
trol of the markets to their own advan- 
tage. 

Men who-once fought bravely the battle 
of life, now are prostrate before the des- 
perate problem of living at all. Like the 
fabled vampire, this trust which the at- 
torney general is trying to destroy, has 
spread its baleful wings over our city and 
state, and is sucking the heart’s blood of 
men in the business world, and those who 
depend on them for bread and meat and 
coal, until their courage is well nigh spent 
in the struggle of trying to live. How to 
throttle this iniquitous combine which, like 
an octopus, has its grasp on the business 
situation, is not the problem of our state 
only, but of the whole nation. 

At the next general convention of the 
attorneys general it will be the burning 
question for discussion. How to annihi- 
late this monster evil which has well nigh 
done to death the enterprise of our coun- 
try, by draining its wealth, to almost the . 
last drop for its own enrichment, claims 
all our wisdom and acumen. 

Men cannot work unless justice is on 
their side, to give them the reward of their 
labor. If every hard-earned dollar must 
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be spent for bread, whence is the stimulus 
to come for effort, once found in the 
thought of the little savings for the rainy 
day that comes to all of us some time? 

Let the law, strong as a giant to run his 
course, fight the great fight for the people, 
high and low, rich and poor, which if won 
guarantees to a man the rewards of his 
efforts for himself and those dear to him. 
May the day come when the unrighteous 
trusts shall cease from the earth, discom- 
fited and undone, and their slaves freed 
from their shackles shall rejoice in the 
work of their hands, with none to snatch 
its emoluments from them, save at the pen- 
alty prescribed for law breakers and ma- 
rauders., 

Fiat justitia, ruat coclum. 

Georce D. Tarzor. 

Denver, Colo. 

P. S. Since writing, the temporary in- 
junction granted herein was on final hear- 
ing made perpetual. G. D. T. 





PARDON—EFFECT OF BREACH OF CON: 


DITION. 


HENDERSON v. STATE OF FLORIDA. 





Supreme Court of Florida, Division B. March 


17, 1908. 





Where a convict has accepted a conditional 
pardon and has been released from imprisonment 
by virtue thereof, but has violated or failed 
to perform the conditions or any of them, the 
pardon, in case of a condition precedent, does 
not take effect, and, in case of a condition sub- 
sequent, becomes void, and the convict may 
thereupon be rearrested and compelled to under- 
go the punishment imposed by his original sen- 
tence, or as much thereof as he hud not suf- 
fered at the time of his release. 

Where a conditional pardon of a convict stipu- 
lates that the pardoning board or the Governor, 
upon being made satisfied ex parte of a breach 
of its conditions, might declare it to be void 
and order the convict’s rearrest and imprison- 
men on the origina! sentence, such stipulation, 
while valid and binding on the convict, if ac- 
cepted by him, does not furnish the exclusive 
method of adjudging a breach of such pardon 
and its consequent annulment. <Any court of 
competent jurisdiction, notwithstanding such 
Stipulation, may likewise inquire into any al- 
leged breach thereof, and may annul it if satis- 
fied of such breach. 


Taylor, J.: The plaintiff in error, as de- 


fendant below, was informed against in the- 


criminal court of record of Duval county for 








the crime of larceny; the information also 
alleging a former conviction of the same 
crime in the same court. At the trial the fol- 
lowing verdict was returned by the jury: “We 
the jury, find the defendant guiity of 2nd lar- 
ceny.” Upon this verdict the defendant was 
sentenced to imprisonment in the state prison 
for 10 years, and for a review of this ene ce mcuad 
brings his case here by writ of error. 

‘The only error urged and argued here is that 
the court below erred in not granting the de- 
fendant’s motion for new trial and motion in 
arrest of judgment, made upon the ground that 
the defendant had been absolved from the for- 
mer conviction of larceny by a conditional par- 
don granted to him prior to the last trial and 
conviction by the pardoning board of the state. 
The fact that there had been such a con-- 
ditional pardon was not made known at the 
trial before verdict, but was advanced for the 
first time in a motion for new trial, and also 
in a motion in arrest of judgment. In so far 
as the motion in arrest of judgment is con- 
cerned, such fact of pardon could not properly 
be made a ground thereof, since it was not a 
matter of record in the cause, but was new 
matter dehors the record, brought forward for 
the first time after verdict. Motions in arrest 
of judgment can be predicated only upon mat- 
ters of record in the cause, and reach only 
infirmities in such record. Neither did such 
fact of a conditional pardon from the former. 
conviction necessitate or warrant the grant 
of a new trial under the circumstances of this 
case. If the conditional pardon granted did- 
in fact wholly absolve the defendant from the 
former conviction, so that it could not be 
accounted against him as a first or former con- 
viction upon a second trial and conviction for 
the same crime, then such pardon constituted 
a defense in mitigation of the penalty at the: 
trial for the new or second offense that should 
have been proven at the trial to have availed 
the defendant, and it was too late to bring it 
forward after the verdict in a motion for new 
trial. Especially is this true when the infor- . 
mation upon which he was being tried alleged 
such former conviction and that the crime it 
charged was a second offense. But, again, 
even if such conditional pardon was a proper 
matter to be urged for the first time in a mo- 
tion for new trial, it cannot avail the defendant 
here. By an examination of the conditional 
pardon introduced on the motion for new frial 
we find that it was granted to the defendant 
upon the expressed condition that he should 
thereafter, during the term of his natural life, 
lead a sober, peaceable and law abiding life. 

In the case of Alvarez v. State, 50 Fia.24, 39 
So. Rep. 481, 111 Am, St. Rep. 102, it was held 
that where a prisoner has accepted a con- 


ditional pardon, and has been released from 
imprisonment by virtue thereof, but has vio- 
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lated or failed to perform the conditions, or 
any of them, the pardon, in case of a con- 
dition precedent, does not take effect, and, in 
case of a condition subsequent, becomes void, 
and the criminal may thereupon be rearrested 
and compelled to undergo the punishment im. 
posed by his original sentence, or as much 
thereof as he had not suffered at the time of 
his release. 

By the conviction herein it was established 
in the most conclusive way, viz., by the formal 
judgment of a court of competent jurisdiction, 
that the defendant had violated the conditions 
of said pardon, subsequently to the grant 
thereof, by again committing the same offense 
from which such pardon conditionally absolved 
him, and that consequentiy such pardon was 
wholly null and void. It will hardly be se- 
riously contended that a man who commits lar- 
ceny of the goods of his fellow man leads a 
law-abiding life. It is further contended that, 
because said conditional pardon stipulates that 
the pardoning board or Governor, upon being 
made satisfied ex parte of a breach of its con- 
ditions by the defendant, might declare it to be 
void and order his rearrest and imprisonment 
on the original sentence, it remains in fuil 
force and effect until the pardoning board or 
Governor declare it void for a breach thereof, 
which action they had not taken. There is no 
merit in this contention. While such stipu- 
lations in conditional pardons are valid, and, if 
accepted by the convict, are binding on him, 
yet they do not furnish the exclusive method 
of adjudging a breach of such pardon or of its 
annulment. Any court of competent jurisdic- 
tion may likewise inquire into any alleged 
breach thereof, and may annul it if satisfied 
of such breach, notwithstanding such stipula- 
tion therein enabling the pardoning board or 
Governor so to do. Alvarez v. State, supra. 

It is further contended that no legal judg- 
ment can be imposed upon the verdict ren- 
dered. There is no merit in this contention. 
Our construction of the verdict, herein quoted, 
is that the jury found the defendant guiity 
of the crime of larceny of which he was 
charged in the information on which he was 
tried, and that it affirmatively found the fur- 
ther fact that such conviction was a second 
conviction of the same defendant of the same 
crime. Thus viewed, the sentence predicated 
thereon was proper. 
~ This disposes of all the questions presented 
and argued; and, finding no error, the judg- 
ment of the court below in said cause is 
hereby affirmed, at the cost of Duval county— 
the defendant having been adjudged to be 
insolvent. 

HOCKER and PARKHILL, JJ., concur. 

SHACKLEFORD, C. J., and COCKRELL 
and WHITFIELD, JJ., concur in the opinion. 





Note—Procedure for Recommitment*on Breach 
of Condition in a Conditional Pardon.—We use the 
decision in the principal case to raise for discus- 
sion the question there hinted at, as to whether 
the governor or other executive board or official, 
having authority to issue pardons, is the sole 
judge of whether there has been a breach of a 
condition imposed upon a prisoner where he has 
accepted a pardon for an offense for which he has 
been convicted. Rather, on the other hand, is it 
not the better practice and the rule at common 
law that no recommitment should be made in 
such cases except upon a rule to show cause and 
after a fair hearing? 


Much of the confusion of thought surrounding 
this question is due to the fact that there is too 
often a failure to distinguish between a parole 
and a conditional pardon. Under a parole, a pris- 
oner is still a prisoner out of confinement. He 
is still under the legal disabilities imposed by his 
sentence; he is still under prison rules and regu- 
lations and his freedom exists wholly at the pleas- 
ure of the governor. Under a conditional par- 
don, however, the executive, where the condition 
is subsequent at least, grants to the prisoner not 
only his liberty but complete exemption from the 
sentence imposed upon him, and absolves him 
from all the effects of his conviction. His dis- 
abilities, imposed by his conviction are all re- 
moved. 


The condition subsequent, upon breach of which 
the conditional pardon becomes invalidated, should 
be proven to exist and for this purpose the de- 
fendant ought to have his day in court. This 
was the rule at common law. See State v. Wolfer, 
53 Minn. 135, 54 N. W. Rep. 1065, and cases cited, 
Of course, the statute may provide a different 
course of procedure, but we believe our cbserva- 
ticns as to the distinction existing between the 
procedure to be followed under breaches ef pa- 
roles and conditional pardons is founded upon 
principle and sound reason. 


Thus in the case of Woodward y. Murdock, 124 
Ind. 430, 24 N. E. Rep. 1047, which is often 
cited as authority for the proposi‘ion that the 
governor is the sole judge of the effect of the 
breach of a conditional pardon, the facts show 
that it was a mere parole and not a conditional 
pardon which was granted. The court in that case 
asks the question, speaking of the act of clemency 
by which the prisoner received his liberty, said: 
“Was it, in contemplation of law, an unconditional 
pardon, or what it purported to be and was in- 
tended to be, a mere parole? And if but a parole, 
was the appellant subject to re-imprisonment at 
the will of the governor without a hearing before 
some judicial tribunal?” The court in answering 
the last question in the affirmative, said: “Having 
unlimited power, the governor may grant paroles, 
conditional pardons and unconditional pardons, 

The appellant, as well as the gov- 
ernor, recognized the act of the latter as but the 
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granting of a parole. Under = such 
circumstances, the appellant was at large merely 
at the will of the governor. The governor had 
it in his power to order the appellant to prison 
at any time.” 

As to the exact method of procedure to be ob- 
served in recommitting a prisoner who has broken 
the terms of his conditional pardon the courts 
are in some confusion. In Michigan the courts 
hold that a person charged with violating the con- 
ditions of his pardon must be regularly examined, 
informed against and tried, like any other person 
charged with crime. Pecple y. Moore, 62 Mich. 
407- In New York and Pennsylvania, the courts 
hold that where a prisoner has been conditionally 
pardoned and the condition is broken, the proper 
practice for remanding him to jail is by rule to 
show cause why he should not be recommitted. 
People v. Burns, 77 Hun G2, (affirmed, 143 N. Y. 
665, 39 N. E. Rep. 21); Commonwealth wv. Ha- 
gerty, (Pa. 1869), 4 Brewst. 326. On the other 
hand,,in South Carolina it is held that in such a 
case, a person charged with the breach of a con- 
ditional pardon is to be brought before the court 
to have his former sentence reiterated, and an- 
other day assigned for its infliction. On sucgh a 
proceeding the prisoner may show cause why it 
should not be passed; but he is not entitled to a 
irial by indictment, or on a written rule to show 
cause, State v. Chancellor (S. Car. 1847), 1 
Strobh. 347, 47 Am. Dec. 557. 

As a pardon is an act of executive clemency, it 
is probably within the power of the executive 
(Arthur v. Craig, 48 lowa 264), or of the legis- 
lature (In re Kennedy, 135 Mass. 48), to pro- 
vide expressly that in the event the condition in- 
posed by the pardon is broken, the governor shall 
have the right to re-arrest and re-impriscn the 
person so pardoned on his own authority without 
judicial interposition and that he shaii be the 
sole ‘judge of whether the condition in the par- 
don has or has not been violated. Where, however; 
there is no such statutory regulation or provision 
in the pardon itself, the rule at commen law, and 
we might add, the only just and sensible rule is 
that such a person charged with a breach of a 
conditional pardon, cannot, on the mere order 
f the governor, be’ arrested and remanded to 
uffer his original punishment, but he is entitled 
to a hearing before the court in which he was 
convicted, or some superior court of criminal jur- 
isdiction, and an opportunity to show that he has 
performed the condition of his parden, or that he 
has a legal excuse for not having done so, State 
v. Wolfer, 53 Minn. 135, 54 N. W. Rep. 1065. Such 
a rule makes for justice. It permits the court, if 
it sees fit and the circumstances warrant the ac- 
tion, to extend the time for the performance of 
the condition, People y. James, (N. Y.), 2 Caines, 
57- 

Following closely the distinction between a pa- 
role and a conditional pardon, we believe it to be 
bad practice for the governor or the legislature to 





provide that the governor shall be the sole judge 
of the breach of a conditional pardon. If the 
governor desire to keep such a tight hold on a 
convict whom he desires to set at liberty, let him 
do so by parole. This does not raise new hopes 
in the breast of the convict nor dces it free him 
from all the disabilities of his conviction. Where, 
however, a governor grants a pardon and thus 
exempts a convict frcm all the penalties of his 
conviction and sends him into society a free man, 
with the mark of guilt removed, and then tacks 
on to such pardon a condition subsequent which, 
if broken, invalidates the pardon, it is’ not in 
keeping with justice nor with a wise public pol- 
icy, to permit the executive to be the sole judge 
of the breach of such conditional pardons and thus 
be capable of wielding to his own advantage, if 
he desires, such a tremendous influence over a 
large class of free men having now all the pow- 
ers of citizenship and suffrage, but who were 
once criminals and conditionally pardoned. The 
old common law rule which required a hearing 
on a rule to show cause before a prisoner, re- 
leased on a conditional pardon, could be recom- 
mitted because of violation of the condition, most 
clearly comports with reason and justice and a 
sound public policy. 

ALEXANDER H. ROBBINS.’ 








JETSAM AND FLOTSAM. 


ATTORNEY GENERAL HADLEY ATTACKS 
THE STANDARD OIL REBATE DECISION. 
The feature of the opening session of the sec- 

ond annual meeting of the National Organization 

of attorney generals was the address of Presi- 
dent Herbert S. Hadley of Missouri, who, in 
reviewing the decision of Judge Grosscup re- 
versing the $29,000,000 fine of the Standard 

Oil Company, declared the judge was “either 

blinded by prejudice or has an unfortunate dis- 

position to obscure the merits of a controversy 
by strained and irre‘evant technicalities.” On 
this subject President Hadley said: 

“An event of particu-‘ar interest to the mem- 
bers of this association, as well as the entire 
country. was the reversal by the United States 
Circuit Court of Appeals of the $20,000,000 fine 
which was assessed against the Standard Oil 
Company of Indiana by Judge Landis of the 
United States District Court. While this case 
does not involve questions particularly within 
the duties of the attorney generals of the dif- 
ferent states, yet the questions passed upon in 
the decision of the United States Circuit Court 
of Appeals are of interest to all lawyers, and 
particularly to those engaged in public prose- 
cutions. 


While the members of our association and 
of our profession might not be willing to 
agree with President Roosevelt in his state- 
ment that the decision would have been dif- 
ferent if the defendant had not been rich and 
influential, yet it is a conservative statement 
to say that the reasoning of the Court of Ap- 
peals has failed to receive the approval of the 
members of our profession throughout’ the 
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country. One of the grounds upon which 
the judgment was reversed was that the trial 
court erred in considering, in the fixing of the 
amount of the fine, the fact that the Standard 
Oil Company of Indiana, a $1,000,000 corpora- 
tion, was owned and controlled by the Standard 
Oil Company of New Jersey, a_  $100,000,000 
corporation, whose property, at a conservative 


estimate was worth at least $500,000,000 of 
dollars. 

To deny that in a criminal case a judge 
ean and shou'd, in fixing the amount of the 
fine, consider the financial condition of the 
defendant, is to deny the correctness of a 


rule of law as old as our jurisprudence and 
our courts. And to assert that men may, by 
the organization of a puppet corporation, 


escape the proper measure of punishment for 
their wrongdoing, is to give to the legal fiction 
of the corporation, greater rights, privileges 
and immunities than those which belong to 
natura! persons. 


who could not see the Standard 
New Jersey in the Standard 


The judge 
Oil Company of 


Oil Comrary of Indiana, and who conld not 
see through both of these legal fictions to 
the real owners and the real offenders, John 


D. Rockefelles, H. H. Rogers. John D. Archbold 
and others. is either blinded by prejudice or 
an unfortunate disposition to obscure the merits 
of a controversy by strained and irrelevant 
technicalities.” 


Commenting further on the Standard Oil de- 
cision, President Hadley said: 

“The two points upon which the judgement 
Was reversed, seem so manifestly untenable as 
to furnish a striking illustration of the ten- 


dency of some of the appellate courts to 
search for technicalities and strained argu- 
ments upon which to reverse convictions in 


criminal This case should serve as 
an impressive argument as to the necessity 
of the national and state governments enacting 
a law to the effect that no judgment in a 
criminal or civil case should be reversed un- 
less the court cou'd affirmatively say upon the 
entire record, that the judgment was for the 
wrong party. and that but for the error com- 
plained of a different judgment would have 
been rendered.” 


eases. 








BOOK REVIEWS. 


AMERICAN STATE REPORTS, VOL. 119. 


No series of reports keep up such a uniform 
excellence in its annotations as the one we 
have for review at this time. And it cannot 
be gainsaid that the main value of any series 
of reports is not in the reports themselves 
but in the high character and exhaustiveness of 
its monographic notes. In the present volume 
of the American State Reports there are a 
large number of splendid monographs of which 
we call attention to the following: Defenses 
to Notes and Other Obligations Given for 
Gambling Debts, p. 172; Right of Emp!oyee 
to Recover for Injury Sustained by Reason of 
Defect in Machinery, of Which he had Notice, 
When Injury Resulted from Master’s Failure 
to Perform Promise to Repair; Who Is En- 
titled to Appeal as a Party Interested Or In- 
jured; and When Is An Attorney’s Contract 





of Employment Void As Against Public Policy 
Because Secured by Solicitation. 
Printed in one volume and published by 








Bancroft-Whitney Company, San Francisco, 
Cal. 
HUMOR OF THE LAW. 
“If you were a—a jury, Clara,” said the 
embarrassed young lawyer hesitatingly, “<= 


could plead my cause with more self-possession. 
But in Cunpid’s courts I don’t think I can claim 
to be a first class advocate.” 

“Perhaps you have not had an_ extensive 
practice, William,” suggested the maiden, softly. 

“That’s it exactly, Clara,’ eagerly rejoined 
the young man, moving his chair a little nearer. 
“I’m a new hand at this business. But if I 
fe't sure the jury—” 

“Meaning me?” 

“Yes—wasn't prejudiced against the counsel— 

“What kind of jury are you considering me, 
William?” she asked, with down-cast eyes: 

“A common jury. of course. You couldn’t be 
a grand jury, you know.” 

“Why not?” 

“Because I don’t plead before grand juries.” 

“7 think, William,” said the blushing maiden, 
“T would rather, for this occasion, be con- 
sidered a grand jury, if you don’t mind.” 

‘Why. dear?” ; 

“Because”’’—and she hid her face somewhere 
in the vicinity of his coat collar—‘“because I 


have found a true Bill!’—London Answers. 
Admiring Friend: I see that you are now 
practicing law. 
Frank Fledging: No sir, I appear to be prac- 
ticing law, but I am really practicing economy. 








WEEKLY DIGEST. 


Weekly Digest of ALL Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 
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1. Accord and Satisfaction—Part Payment.— 
Acceptance by a creditor on a liquidated de- 
mand of less than the entire amount will not 
constitute a defense to a suit for the balance, 
unless paid as a compromise of the demand, 
the validity of which is disputed in good faith. 
—Jackson v. Security Mut, Life Ins. Co., IIL, 
84 N. E. Rep. 198. 


2. Account, Action On—Evidence.—A witness 
testifying by interrogatories to the correctness 
of an account may, after showing that he has 
personal knowledge of the correctness of each 
item, attach a copy of the account as an ex- 
hibit.—Arnold-yv. Adams, Ga., 60 S. E. Rep. 815. 


3. Aecount Stated—Statute of Frauds.—In 
an action on an account stated, a defense that 
the promise to pay the stated account was vio- 
lative of the statute of frauds because not in 
writing may be properly interposed, since it pre- 
sents the question of the legality of the prom- 
ise.—State Life Ins. Co. v. Postal, Ind., 84 N. 
E. Rep. 156. 


4. Acknowledgment—Certificate. — Where a 
certificate of acknowledgment of a commissioner 
of deeds for North Carolina, residing in an- 
other state, recites, “given under my hand and 
seal,” the presumption iS that the seal was af- 
fixed to the original.—Johnson vy. Eversole Lum- 
ber Co., N. C., 60 S. E. Rep. 1129 


5.——Defective Construction.—A liberal con- 
struction should be applied to sustain the proof 
of the execution of a deed or other instrument 
required to be proved for record.—International 
Kaolin Co. v. Vause, Fla., 46 So. Rep. 3. 


6. Adeption—Equitable Right of Parent to 
Interfere.—A father unable to provide for his 
infant child may transfer the custody and right 
to the services to another, subject to the right 
of an equity to interfere in the interest of the 
child.—Middleworth v. Ordway, N. Y., 84 N. E. 
tep. 291. 

7. Adverse Possession—-Hostile Character of 
Possession.—A person possessing the land of 
another through a mistake as to the boundaries 
of his land with no intention to claim as his 
own that which does not belong to him held not 
to ho.d adversely to the true owner.—Schaubuch 
v. Dillemuth, Va., 60 S. E. Rep. 745. 

8. Animals—Agistment.—The question as to 
whether an agister is negligent is for the jury, 
and they may consider the customs prevailing 
on the subject and the traits of the animals, 
and that the negligence of the oWner may have 
contributed te the injury.—Wilensky v. O. ©. 
& H. E. Martin, Ga., 60 S. E. Rep. 1074. 

9. Appeal and Error—Necessity of Objections. 
—Where a party neglected to reserve any ques- 
tions in respect to alleged errors of the court 
made during the trial, the errors must be re- 
garded as waived.—Egoff vy. Board of Children’s 





Guardians of Madison County, Ind., 84 N, E. 
Rep. 151. 
10. Rescission of Contract.—A decree re- 





scinding a deed at the suit of the grantee based 
on the finding of the court on an issue of fact 
will be reversed if the contract as expressed in 
the deed gives the grantee ail the grantor could 
reasonably have conveyed under the circum- 
stances.—Isner v. Nydegger, W. Va., 60 S. E. 
Rep. 793. 

11. Appearance—Waiver of Irregularity.— 
Persons who, upon being made parties by 
amendment of cross-bills in an equity case en- 
ter their appearance without objection, as re- 
presentatives of a deceased party, cannot com- 





plain of the jurisdiction of the court over them 
because they were not brought in by bill of re- 
vivor.—Sorg v. Crandall, Ill., 84 N. E. Rep. 181. 


12. Associations — By-Laws. — While the 
courts have no visitorial power to determine 
whether the by-laws of a voluntary association 
are reasonable or unreasonab’e, they may de- 
termine whether they have been adopted by the 
rule agreed upon by the members of the asso- 
ciation.—Green vy. Felton, Ind., 84 N. E. Rep. 166. 


13. Attachment— Discharge of Lien.—For 
failure to take out execution for 46 days after 
judgment, plaintiff held to have lost his lien 
upon real estate by force of an attachment and 
his right to recover in equity the surplus pro- 
ceeds arising from a sale of such real estate 
on mortgage foreclosure.—Webber vy. Foxboro 
Co-operative Bank, Mass., 84 N. E. Rep. 303. 


14.——Grounds.— Where plaintiffs had taker 
a mortgage to secure advances, and the value of 
the property mortgaged was about equal to their 
claim, an attachment wil not be sustained, 
though defendant sought to dispose of his prop- 
erty.—Arcadia Cotton Oi] Mill & Manufacturing 
Co. v. Fisher, La., 46 So. Rep. 28. 

15. Bankraptey—FEffect on Forthcoming 
Bond.—Where personalty has been levied on 
under a judgment obtained more than four 
months prior to a petition in bankruptcy, the 
subsequent adjudication of defendant in bank- 
ruptey and the seizure by the bankruptcy court 
of the property levied on will not release the 
surety on a forthcoming bond.—United States 
Fidelity © Guaranty Co. vy. Murphy, Ga., 60 S. 
E. Rep. 831. 

16. Banks and Banking—Action on Note.—It 
is no defense to an action on a note by bank 
officers and stockholders to secure payment of 
an overdraft that the note was made for the 
accommodation of the bank and was fully paid 
when the bank acquired it.—Traders’ & Truck- 
ers’ Bank v. Black, Va.. 60 S. E. Rep. 743. 


17. Benefit Socicties—Right to Proceeds.— 
Where money is paid into court by a mutual 
benefit society for the benefit of claimants, pro- 
ceedings to determine the rights of claimants 
are governed by equitable principles, and the 
former wife of insured, divorced for her adul- 
tery, has no equity thereto as against his wife 


at the time of his death.—Farra v. Braman, 
Ind.. 84 N. E. Rep. 155. 
18. Bills and Notes—Bona Fide MHolders.— 


The holder of a note indorsed in blank by the 
payee is presumed to be such bona fide and for 
yalue and is entitled to sue the maker.—South 
& Lane v. People’s Nat. Bank, Ga., 60 S. E. Rep. 
1087. 

19. Defenses.—Payee of a non-negotiable 
note held to take the same unaffected by an 
agreement between an irregular indorser and 
the maker that the same should be delivered only 
if the maker secures other indorsers.—Kidd v. 
Beckley, W. Va., 60 S. E. Rep. 1089. 

20. Non Est Factum.—Testimony of one 
whose name appears as the maker of a note 
that he signed it as surety with an understand- 
ing that another should sign as maker held not 
to support the plea of non est factum or con- 
stitute a defense as against a bona fide pur- 
chaser.—Wilkes v. Pope, Ga., 60 8S. E. Rep. 823. 

21. Brokers—Adverse Interests—Rights of 
the administratrix of a pledgor of stock pledged 
to secure a note, also guaranteed, and surren- 
dered to the guarantor’s administrator on pay- 
ment of the debt and sold by him to a broker 
retained by the administratrix to sell the 
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stock, stated.—Hinckley y. 
Rep. 174. 


9” 


Colvin, Ill., 84 N. E. 





Commissions.—Where one agrees to sell 
land for a certain sum “net” to him, a broker 
procuring a purchaser is entitled to no commis- 
sion, unless the.sum received exceeds the speci- 
fied net price.—Wolverton y, Tuttle, Ore., 94 
Pac. Rep. 961. 

23. Ourriers—-Delivery of Freight in Dam- 
aged Condition.—Where a carrier de.ivers 
freight in a damaged condition, the presumption 
is that the damage occurred while in the car- 


rier’s possession.—Huggins y. Atlantic Coast 

Line R. Co., S. C., 60 S. E. Rep. 694. 
24.——Liability of Connecting Carriers.— 

Where a connecting carrier's liability was 


limited to a loss sustaned on its own line, and 
no loss was there shown to have occurred, 
such carrier was not liable for a_ statutory 
penalty for failing to pay a claim for damages 
within 60 days.—Moody y. Southern Ry. Co., 
Ss. C., 60 S. E. Rep. 711. 

25.———Who Are Passengers.—One who gets on 
e train, mistaking it for that of another road 
and attempts to alight, but changes his mind, 
and decides to pay his fare, is not, while on 
the car steps, a passenger.—DeVane y. Atlanta, 
B. & A. R. Co., Ga., 60 S. E. Rep. 1079. 

26. Charities—Trustees.—Where testator has 
directed a person named in his will to carry 
out provisions thereof, the person so named 
will be held a trustee, and by implication to 
ho:d the legal title, if necessary to carry out 
the will.—Kemmerer y. Kemmerer, II1.,84 N. E. 
Rep. 256. 

27. Constitutional Law—Conflict of Jurisdic- 
tion.—No injunction should be awarded by a 
federal court against enforcement of state rail- 
road rate law which it is alleged violates the 
federal constitution, unless it is reasonably free 


th 


from doubt.—Ex parte Young, U. S. S. C., 28 
Sup. Ct. Ren. 441. 
28.———Construction of Statute.—A construc- 


tion of a statute so as to involve the exercise 
of a doubtful power will not readily be adopted, 
in the absence of direct words, where the 
language used reasonably admits of another 
which will exclude the question of constitutional 
authority to enact the particular’ statute.— 
Hickory Marble & Granite Co. v. Southern &y. 
Co., N. C., 60 S. E. Rep. 719. 

29. Contracts—Mutual Assent.—Mutual as- 
sent is asse>t to the same thing in the same 
sense and under a common understanding of 
the stipulations agreed to.—Martin v. Thrower, 
Ga., 60 S. E. Rep. 825. 

30. Corporations—Foretgn 
Where a foreign corporation 
quired title to land within the state, when it 
had complied with the laws as to a foreign 
corporation, but failed to comply with the sub- 
sequent, enactment, but no forfeiture of title 
had been judicially established, it could pro- 
tect its title and right to possession as against 
a trespasser.—War Eagle Consol. Min. Co. Vv. 
Dickie, Idaho, 94 Pac. Rep. 1034. 

31. Stockholders.—To entitle a stockholder 
to sue to redress a corporate injury committed 
infra vires against a solvent corporation in the 
full exercise of its franchises, it must appear 
either that the directors are disabled by mis- 
conduct or have refused to sue on demand.— 
Deveny y. Hart Coal Co., W. Va., 60 S. E. Rep. 
780. 

32. 


Corporations.— 
rightfully ac- 





Voidable Contraets.—The action of the 








directors of a corporation fixing the salary of 
a president or director for personal services in 
the general management of the company’s busi- 
ness is voidable as against any dissentient 
stockholder promptly applying for relief.— 
Green y. Felton, Ind., 84 N. E. Rep. 166. 


33. Courts— Appellate Jurisdiction.—An ac- 
tion held not one originating in the superior 
court, within the constitutional amendment con- 
ferring on the Supreme Court jurisdiction for 
the correction of errors from the superior 
courts in actions originating therein, and prop- 
erly returnable to the Court of Appeals.— 
Ford v. Harris, Ga., 60 S. E. Rep. 835. 


34. Jurisdiction.—A person has the right 
to select such tribunal as he chooses for the 
prosecution of his rights, and the court which 
first obtains jurisdiction will retain it.—Royal 
League v. Kavanagh, Ill., 84 N. E. Rep. 178. 

35. Criminal Trial—Burden of Proving Alibi. 
—A charge that the burden was on defendant 
to prove an alibi: by a preponderance of the 
evidence was not erroneous because not stat- 
ing that defendant was only required to prove 
the alibi to a reasonable certainty.—Jones  v. 





State, Ga., 60 S. E. Rep. 840. 
36. Commission of Offense by Innocent 





Agent.—Where a person causes a crime to be 
committed through an innocent agent he is 
the principal, and an exception to the rules 
applicable to principals and accessories in the 


trial of criminal cases arises ex necessitate 
legis.—State v. Bailey, W. Va. 60 S. E. 
Rep. 785. 

37. Instructions.—In a _ prosecution for 





homicide, it is proper to instruct the jury that 
they are “not at liberty to disbelieve as jurors 
if from the evidence they believed as men; 
that their oath imposed on them no obligation 
to doubt where no doubt wou'd have existed 
if no oath had been administered.”—People v. 
Zajicek, Ill., 84 N. E. Rep. 249. 

38. Presence of Accused.—Where a person 
indicted for felony, while at liberty on bond is 
voluntarily absent when the jury is brought 
into court at its request, and a portion of the 
evidence is read from the stenographer’s notes, 
he will be deemed to have waived the right 
to be present.—State v. Thurston, Kan., 94 Puc. 
tep. 1011. 


39. Deeds—Undue Influence. 
shown that the grantor at the time of execu- 
tion of a deed stood in vinculis, or that the 
undue influence destroyed free agency and sub- 
stituted the will of another for that of the 
grantor.—Ritz v. Ritz, W. Va. 60 S. E. Rep. 
1095. 

40. Depositions—Certificate of Officer.—A ver- 
tificate of an officer taking a deposition that the 





It must be 





witnesses were examined hefore him at his 
office, and that “he testimony was read over 
t» the witnesses before they subscribed to 


same, held to show a_ substantial compliance 
with 23 St. at Large, p. 1072.-—John Slaughter 
Co. v. King Lumber Co., S. C., 60 S. BE. Rep. 705 

41. Divoree—Appealable Orders.—An_ order 
allowing temporary support or alimony and 
counsel fees pending the litigation is appealable. 
—Messervy v. Messervy, S. C., 60 S. E. Rep. 692. 

42. Easements—Streets.—Where:+a grantor 
filed with the register map of the land with 
proposed streets laid off thereon, a subsequent 
deed of a tract fronting On such ‘proposed 


streets, while it did not convey the fee to the 
conveyd an easement in 


center of the street, 
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proposed streets.—Trowbridge v. 
84 N. E. Rep. 297. 


43. Elections—Ccntests.—It will be presumed 
in favor of the validity of an election that the 
law had been complied with as to persons whose 
names did not appear on precinct books, where, 
eonceding the entire number of ballots cast by 
them to be illegal, the result of the election 
would not be changed.—State y. Jennings, S. C., 
60 S. E. Rep. 699. 


44, Electricity—Municipal Corporations.—A 
municipality authorized to maintain a municipal 
lighting plant is not entitled to remove appli- 
ances erected by owners of a valid franchise, 
unless there has been a substantial violation of 
the franchise.—-Wakefield vy. Village of Theresa. 
109 N. Y. Supp. 414. 

45. Eminent Domain—Expropriation Suit.— 
The adjudicatee at a judicial sale made pending 
an expropriation suit has a standing to inter- 
vene, and the question whether he is in default 
in complying with his bid cannot be decided as 
an incident to the expropriation suit.—Yazoo 
& M. V. R. Co. yv. Clarke, La., 46 So. Rep. 17. 

46. Equity—Adequate Remedy at Law.—The 
remedy at law of a railroad company to test 
the validity of a statute fixing rates for rail- 
road transportation by disobeying the statute 
and submitting to criminal! prosecution held not 
so adequate as to deprive equity of jurisdiction. 
—Ex parte Young, U. S. S. C., 28 Sup. Ct. Rep. 


Ehrich, 











441. 

47. Mistake of Law.—Ordinarily, a mistake 
of law, pure and simple, is not ground for 
re’jef. but the doctrine. ignorantia juris non 


excusat is confined to mistakes of the general 
rules of law and has no application to mistakes 
of persons as to their own private legal rights. 

—Burton v. Haden, Va., 60 S. E. Rep. 736. 

48. Estoppel—Infringement of Patent Rights. 
—A seller of an appliance held estopped to 
deny that it infringed a certain patent in view 
of a judgment recovered against him for in- 
fringement of the patent by the use of the 
appliance, which he paid.—National Metal Edge 
Box Co. v. Gotham, 109 N. Y. Supp. 450. 

49. Tax Deeds.—One who as between him- 
self and another was under duty to pay the 
taxes on real estate, but who permitted the 
same to be sold for taxes and afterward ac- 
quired the tax title. cannot avail himself of 
the same or of the fact of sale, to defeat the 
title of such other.—Anderson v. Messenger, 
™ Ss. Cc Cc. of App., Sixth Circuit, 158 Fed. 
Rep. 250. 

50. Evidence—Opinion Evidence.—In an ac- 
tion against a carrier for damage to live stock 
during transportation, testimony of a witness 
consisting of facts within his knowledge, going 
to show the condition of one of the horses in 
question and its depreciation in value, was 
admissible-—Huggins v. Atlantic Coast Line R. 
Co., S. C., 60 S. E. Rep. 694. 

51. Parol.—Except where the statute of 
frauds prevents, parol evidence is admissible to 
show that a written agreement since its exe- 
cution has been altered or abrogated by mutual 
consent.—Sparks Imp. Co. v. Jones, Ga., 60 S. E. 
Rep. 810. , 

52. Factors—Misconduct.—If a factor ex- 
ceeds his powers and sells the property in an 
unwarranted manner, no cause of action flows 
to the principal unless some damage enures to 
him by the agent’s misconduct.—W. W. Gordon 
& Co. v. Cobb, Ga., 60 S. BE. Rep. 821. 











53. Federal Courts—Diverse Citizenship.— 
Where federal] jurisdiction rests on diversity of 
citizenship, it is no objection that citizens of dif- 
ferent states other than the state in which the 
suit is instituted are combined as co-complainants. 
—Schultz v. Highland Gold Mine Co. U. S. 
c. C., D. Ore., 158 Fed. Rep. 337. 

54. Injunction Against Statutory Trans- 
portation Rates.—A federal court may en- 
join the attorney general of the state 
from enforcing against persons affected a state 
statute which violates the federal Constitution; 
such proceeding not being an action against the 
state.—Ex parte Young, U. S. S. C., 28 Sup. Ct. 
Rep. 441. 

55. Fire Insurance—Mutual Companies.—In- 
sured in a mutual fire insurance company held 
not entitled to assail proceedings resulting in 
the levy of an assessment against him simply 
by charging that no process of the court order- 
ing the assessment was served on him.—Ham- 
mond v. Knox, 109 N. Y. Supp. 367. 


56. Gifts—Mutual Benefit Insurance.—Deliv- 





ery by insured to his son of a pass book of 
a fraternal insurance association, in which 
receipts for payments of assessments must 
be entered, held not a delivery’ sufficient 


to consummate a gift of the policy.—Ingersoll v 
Pond, Va., 60 S. E. Rep. 738. 

57. Guardian and Ward—Action by Ward.— 
A guardian cannot maintain an original suit 
or intervene in a partition between heirs; such 
suit being properly maintainab'’e only in the 
name of the ward by his next friend.—McMullen 
v. Blecker, W. Va., 60 S. E. Rep. 1093. 

58. Husband and Wife—Bankruptcy Exemp- 
tions.—The common-law rule that property pur- 
chased with the earnings of a wife and children 
belonged to the husband held inapplicable in 
a proceeding to set aside exemptions to the hus- 
band in bankruptcy from other property.—In 
re Diamord. U. S&S. D. CC, N. D. Ala, 158 
Fed. Rep. 370. 

59. Separation Agreements.—While an 
agreement between husband and wife to separ- 
ate in consideration of a sum of money, is 
void as against public policy, an agreement re- 
lating to the property rights of pari'*s made 
when the separation has a'ready taken place 
is valid and enforceable.—Moreland v. More- 
land. Va., 60 S. E. Rep. 730. 

60. Indictment and Information—Principals 
in First and Second Derree.—Where two persons 
are charged with murder as principals in the 
first degree, if the evidence shows one of them 
to be guilty in the second degree. he can be 
convicted under the indictment.—Jones v. State, 
Ga., 60 S. E. Ren. 840. 

61. Infants—Service of Process.—In partition | 
a minor over 14, who has no guardian, may be 
served personally, but does not become a party 
hefore a enardian ad litem has heen annointed, 
and the avpointment accepted, as directed by Civ. 
Code 1895. Sec. 4987.—Douglas v. Johnson, Ga., 60 
S. E. Rep. 1041. 

62. Injunction—Adequacy of Legal Remedy.— 
A final judgment in a city court for defendant 
held as effectual to re'ieve him of the obliga- 
tion to pay a note as would a decree of a 
court of equitv canceling the note.—Norton v. 
Graham, Ga., 60 S. E. Rep. 1049. 

63. Local Option Election.—An injunction 
to restrain the police jury from promulgating 
the returns of a local option election cannot be 
maintained before the result of the election 
has been proclaimed.—Town of Ponchatoula v. 
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Police Jury of Parish of Tangipahoa, La., 46 So. 
Rep. 16. 


64. Insane Persons—Collateral Attack on 
Appointment of Committee.—An order of the 
county court appointing a committee for a 
lunatic held not subject to collateral attack in 
ejectment by a subsequent committee to re- 


cover land sold by the former committee.— 
Howard v. Landsberg’s Committee, Va., 60 8S. 
E. Rep. 769. 

65. International Law—Charge of Sover- 


eignty.—The right to the emoluments incident 
to the hereditary office of high sheriff of 
Havana, left by the Spanish law in the hands 
of the incumbent until proceedings for the con- 
demnation of the office being completed and the 
incumbent paid, did not survive extinction of 
sovereignty of Spain over Cuba.—O’Reilly De 
Camara v. Brooke, U. S. S. C., 28- Sup. Ct. 
Rep. 439. 

66. Interstate Commerce—State Regulation.— 
Act May 13, 1903, 24 St. at Large, p. 1, making 
each carrier liable for freight lost, damaged, or 
destroyed by a connecting carrier, held an 1n- 
fringement on the interstate commerce clause 
of the federal constitution—Winslow Bros. & 
Co. v. Atlantic Coast Line R. Co., S. C., 60 S. E. 
Rep. 709. 

67. Intoxicating Liquors—Moot Case.—In a 
prosecution under a city ordinance for illegal 
sale of liquor, held inadmissible to attack the 
validity of the ordinance as applied to hypo- 
thetical cases not raised by the record.—City 
of Arcola v. Wilkinson, Ill, 84 N. E. Rep. 264. 

68. Judges—Disqualification to Act.—That a 
municipal court has previously tried. a case 
which has been returned for another trial does 
not disqualify that court to again try the case. 
—Sutton v. City of Washington, Ga., 60 S. E. 
Rep. 811. 

69. Judgment—Res Judicata.—A judgment 
cannot be pleaded as res judicata, where it does 
not pass on the issues involved in the pending 
action.—Arcadia Cotton Oil Mill & Mfg. Co. v. 
Fisher, La., 46 So. Rep. 28. 

70.——Support in Pleadings.—Whether the 
judgment is supported by the pleadings depends 
not on a reasonable construction of all the 
complaint alone, but on a .geasonable con- 
struction of all the pleadings considered to- 
gether.—Chesney v. Chesney, Utah, 94 fac. 
Rep. 989. 

71. Jury—Right to Jury Trial.—A direct at- 
tack on the validity of a liquor election is 
triable before a judge and a jury.—Wallace v. 
Salisbury, N. C., 60 S. E. Rep. 713. 

72. Justices of the Peace—Jurisdiction.— 
When, in pursuance of provisions of law, a 
“magistrate acquired jurisdiction of the person 
of defendant, such jurisdiction remains effec- 
tive until it is shown without virtue of law.— 
Lynch v. Ball, S. C., 60 S. E. Rep. 691. 

73. Landlord and Tenant— Covenants for 
Tmprovements.—Failure to make .improvements 
within eight months and prior to an offer to 
purchase at an agreed price provided in a 
lease held not such an unreasonable delay in 
complying with the provisions of the lease as to 
warrant forfeiture of defendants’ rights.—Mer- 
rill v. Hexter, Or., 94 Pac. Rep. 972. 

74. Leases.—Where a lease provides that 
the lessee shall not transfer the lease, the 
lessee is without authority to transfer to a sub- 
tenant the right of renewal.—Audubon Hotel 
Co. vy. Braunnig. La., 46 So. Rep. 33. 








ae 
soe 





Lien for Supplies Furnished.—While a 
landlord cannot acquire lien by voluntarily as- 
suming without consent of the tenant’ the 
liability for the supplies furnished by another 
nor ebtain a lien as surety for payment of his 
tenant’s debt, yet he is entitled to a lien 
where, at the request of the tenant, he directs 
that supplies be furnished to the tenant and 
assumes sole liability for the debt.—Henderson 
v. Hughes, Ga., 60 S. E. Rep. 813. 


76. Lareceny—Indictment.—In prosecution for 
larceny, if the ownership of the property is 
unknown, it may be so charged in the indict- 
ment, but if it was known, or could have been 
ascertained, there is a fatal variance.—Ray v. 
State, Ga., 60 S. E. Rep. 816. 


Tt. What Constitutes—Where one takes 
property of another under an honest belief of 
right in himself, he is not guilty of larceny.— 
State v. Bailey, W. Va., 60 S. E. Rep. 785. 

78. Limitation of Actions—<Action by Former 
Insane Person.—Limitations on an action to re- 
cover land sold while plaintiff was a _ lunatic 
against his committee held to commence to run 
when he was discharged as restored to sanity 
and to continue notwithstanding a recurrence 
of insanity.—Howard vy. Landsberg’s Committee, 
Va., 60 S. E. Rep. 769. 


79. Bar of Debt As Affecting Security.— 
Where land was conveyed by a trust deed as 
security for a debt, the bar of limitations 
against the personal liberty of the debtor was 
ineffective to destroy the lien on the property 
conveyed.—In re Straub, U. Ss. D.C, N. D. W. 
Va., 158 Fed. Rep. 375. 


80.——Running of Statute—Where a debtor 
is out of the state when cause of action ac- 
crues, limitations do not begin to run until 
he comes into the state, and it will continue 
to run so long as he remains in the state. 
Gibson v. Simmons, Kan., 94 Pac. Rep. 1013. 


81. Literary Property—Uncopyrighted Pub- 
lication.—Neither a book nor a photograph can 
continue to be the author's exclusive property 
after it has been printed and offered to the 
public for sale without being copyrighted.— 
Bamforth v. Douglass Post Card & Machine 
Co., U. S.C. C.. E. D. Pa., 158 Fed. Rep. 355. 


82. Mandamus—aActs of Public Officers.—The 
fact that the time within which a list of per- 
sons who have personlly paid their poll tax 
should be filed by a city treasurer has passed 
held no ground for refusing mandamus to com- 
pel him to file such list, when there is time 
to accomplish the purpose intended by the 
provision of the constitution requiring such 
list.—Tazewell v. Herman, Va., 60 S. E. Rep. 767. 








83. Marriage—Presumption.—The presump- 
tion of marriage arising from living together 
as man and wife and general reputation may 
be rebutted by proof that no marriage ever took 
place, or that the marriage was void for some 
nullity established by law.—Eames v. Wood- 
son, La., 46 So. Rep. 13. 


84. Master and Servant—Assumption of Risk. 
—A master is not liable to his servant injured 
in a boiler explosion for failure to apply a ham- 
mer test to the flues, where it appeared that 
such test could not have been applied.—Ware v. 
Ithaca St. Ry. Co., 109 N. Y. Supp. 426. 

85. Exposure to Infectious Disease.—It is 


the duty of a master to exercise reasonable care 
to protect his servants from exposure to con- 
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tagious or infectious disease white in the per- 
formance of their work, and such duty, like 
that to provide a reasonably safe piace and ap- 
pliances, is absolute, and cannot be delegated. 
—O’Connor v. Armour Packing Co., U. 8S. C. C. 
of App., Fifth Circuit, 158 Fed. Rep. 241. 


86. Mechanic's Liens—Nature of Remedy.— 
The remedy by enforcement of a mechanic's 
lien is merely cumulative under the statute, and 
Nence is not affected by the submission of the 
claim to arbitrators, except as to the amount 
to be collected by its enforcement in case the 
arbitration is legally conducted.—Sorg v. Cran- 
dall, Ill., 84 N. E. Rep. 181. 


87. Mortgages—Change in Form of Debt.— 
Under a judgment on mortgage notes, the mort- 
gaged premises were so‘d. Held, that the mort- 
gage should be satisfied out of the fund before 
a judgment against mortgagor, younger than 
the mortgage, but older than the judgment 
based on the mortgage notes.—Hughes v. Mt. 
Vernon Bank, Ga., 60 S. E. Rep. 809. 


88. Extension of Time for Payment.—An 
agreement to extend the time of payment of 
a mortgage in consideration of the payment of 
interest and a sum in addition thereto by an 
owner of the property who is not personally 
bound-to pay the interest is valid.—Krebs v- 
Carpenter, 109 N. Y. Supp. 482. 

89. Municipal Corporations—<Acceptance of 
Work.—Where the mayor and council have 
passed upon and accepted a street improvement 
as satisfactory, their action held binding on the 
property owners.—Ferguson v. City of Coffey- 
ville. Kan., 94 Pac. Rep. 1010. 

90. Change of Street Grade.—The mere fact 
of an issue of estoppel to claim damages from 
raising the grade of a sidewalk is not sufficient 
to prevent recovery of damages if the estoppel 
is not proved.—City Council of Greenville v. 
Earle, S. C., 60 S. E. Rep. 1117. 

91.—Defective Streets.—A city having notice 
of the general progress of subway work held 
bound to know that the work was likely to 
leave dangerous holes in the streets which it 
must properly guard.—McDonald v. Degnon- 
McLean Contracting Co., 109 N. Y. Supp. 519. 

92. Negligence—Meaning of “Per Se’’.—The 
words “per se,” when wtused as_ descriptive 
of negligence, merely refer to the method by 
which its existence is to be ascertained from 
the facts.—Platt v. Southern Photo Material Co., 
Ga., 60 S. E. Rep. 1068. 


93 Res Invsa Loquitur.—Under the rule of 
res ipsa loquitur, negligence may be_ inferred 
from the accident and the attending circum- 
stances.—Eaton y. New York Cent. & H. R. R. 
Co., 109 N. Y. Supp. 419. 


94. Nuisance—Right of Injunction.—Land- 
owners held entitled to relief by injunction in 
equity to restrain as a nuisance the operation 
of smelters, the fumes from which destroyed 
their trees and crops, poisoned their stock, and 
endangered the health of themselves and their 
families.—American Smelting & Refining Co. 
v. Godfrey. U. S. Cc. C. of App., Eighth Circuit, 
158 Fed. Rep. 225. 

95. Use of Land.—The operation by one 
on his own premises of a lawful business is 
not a source of danger to a traveler on a 
highway, unless the business is maintained in 
an improper place or in an improper manner.— 
Ft. Wayne Cooperage Co. v. Page, Ind., 84 N. 
MR. Rep. 145. 

















96. Partnership—Accounting.—Under a part- 
nership agreement, held, on bill for an account- 
ing, that depreciation in the value- of personalty 
furnished by one partner for use in _ the 
business was not a proper charge against the 
partnership.—Winnard y. Clinton, Ill, 84 N. E. 
Rep. 261. 

97. Who Are Partners.—An owner of an 
undivided interest in property, who, with the 
other owners, transacted business with refer- 
ence to such property under a company name, 
where there was, in fact, no partnership be- 
tween them cannot be held liable as a partner 
on a note, given by the others in the name of 
such company, but for which he refused to 
assume personal liability to one who had been 
their legal adviser and was fully acquainted 
with all the facts as to their relationship.— 
Reiniger v. Barrie, U. S. C. C., E. D., Pa., 158 
Fed. Rep. 362 

98. Payment—Mistake of Fact.—To authorize 
a recovery on the theory that plaintiff has paid 
defendant money under a mistake of fact, 
plaintiff must show a mistake as to the facts 
and not that he was ignorant of the means of 
proving the facts.—Citizens’ Bank of Fitz- 
gerald v. Rudisill, Ga., 60 S. E. Rep. 818. 


99. Perpetuities—Trusts.—A provision in a 





will that trustees might hold property intact 
until a certain date held not to affect the 
trust, where the trust would begin and end 


at a certain time. notwithstanding the acts of 
the trustees in selling or holding the property. 
—Tonne’e y. Wetmore, 109 N. Y. Supp. 349. 
100. Physicians and Surgeons—Practice of 
Medicine.—Under Laws 1903, p. 61, ec. 40, the 
practice of medicine consists either in opening 
an office for practice, or announcing a general 
willingness to treat the sick or prescribing or 
directing for the use of any specified person 
drugs, medicines, or other agencies having re- 
ceived or with intent to receive compensation. 


—Territory v. Lotspeich, N. M., 94 Pac. Rep. 
1025. 
101. Principal and Agent—Termination of 


Agency.—The depositary who holds a check to 
be delivered to the payee on the performance 
of a contract also held by him ceases to be 
the agent of the maker when the contract is 


performed.—Lowden vy. Wilson, Iil., 84 N. E. 
Rep. 245. 
102. Quteting Title—Cloud on Title—The jur- 


isdiction of a federal court to restrain the en- 
forcement of a state court judgment is not 
effective to remove a cloud from the title of 
realty cast by the judgment.—Schultz v. High- 


Jland Gold Mines Co. U. 8S. C. CG, D. Oreg., 
158 Fed. Rep. 337. 
103. Railroads—Contract for Exemption 


From Liability.—That persons storing seed in 
a seedhouse erected on a railroad’s right of 
way knew of a contract to save the railroad 
harmless from all damages held not to affect 
their right to recover for loss by fire.—Devlin 
v. Char’eston & W. C. Ry. Co., S. C., 60 S. E. 
Rep. 1123. 


104. Reference—Report of Auditor.—Where 
the auditor made no final decision for either 
party, but only found and reported the facts, 
the trial court could draw such inferences from 
the statements in the report as they fairly war- 
ranted, even though they were contrary to the 
auditor’s conclusions.—Beers v. Wardwell, Mass., 
84 N. E. Rep. 306. 

105. Reformation of Instruments—lIntent of 
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Parties.—The legal presumption that an in- 
strument correctly expresses the intent of the 
parties must be overcome by clear and satisfac- 
tory proof.—Isner v. Nydegger, W. Va., 60 
S. E. Ren. 793. 

106. Sales—Estoppel.—A seller of an appli- 
ance he'd estopped from denying the buyer's 
right to recover the amount paid in settlement 
of an infringement suit.—National Metal Edge 
Box Co. v. Gotham, 109 N. Y. Supp 450. 

107. Sheriffs and Constables—Settlement with 
Srecessor.—An ex-sheriff is not chargeable 
with interest on the balance due from him, un- 
til demand made from his successor in office.— 
State v: Keadle, W. Va., 60 S. E. Rep. 798. 

108. Specific Perfermance—Part Performance. 
—A person failing to establish such part per- 
formance of an oral contract as to take it 
out of the statute of frauds held entitled in 
equity to compensation for the value of perma- 
nent infprovements and to have a lien therefor, 
but not to payment for services in c'earing 
land.—Ranson v. Ranson, Ill., 84 N. E. Rep. 210. 

109. Taxation—Estoppel to Claim Under Tax 
Deed.—One who as between himself and an- 
other was under duty to pay the taxes on real 
estate. but who permitted the same to be 
sold for taxes and afterward acquired the tax 
title, cannot avail himself of the same or of 
the fact of sale to defeat the title of such 
other.—Anderson v. Messenger, U. S. Cc. C. of 
App., Sixth Circuit, 158 Fed Rep. 250. 

110. Taxation—Tax Deeds.—Where redemp- 
tioner has in proper time made a sufficient 
offer to redeem from a tax sa‘e, which the 
purchaser has rejected on grounds other than 
the nonproduction of the money, equity will 
entertain a bil! to cancel the tax deed.—Kelly 
v. Gwatkin, Va., 60 S. E. Rep. 749. 

111. Tax Deeds.—Where a purchaser at tax 
sale had a right to believe that he acquired a 
good title and in good faith placed improve- 
ments thereon, though the owner of the land 
was not entitled to the improvements and the 
tax-title purchaser was entitled to the value 
thereof.—Page v. Kidd, La., 46 So. Rep. 35. 

112. "Telegraphs and Telephones—<Act of God. 
—A telegraph company held not relieved from 
liability for delay in transmitting a message on 
the ground that the grounding of a wire bv 
the fall of a tree was an act of God, in the 
absence of a showing of due care and that 
the fall of the tree was an unforeseen and 
unusual action of nature.—Fail v. Western 
Union Telerraph Co... 8. C.. 60 S. E. Rep. 697. 

113. Delay in Transmitting Message.—In an 
action against a telegraph company for dam- 
ages for delay in transmitting and delivering 
a telegram, evidence held sufficient to sustain 
a verdict against the company.—Fail v. West- 
ern Union Telegraph Co., S. C., 60. S. E. 
Rep. 697. 

114. Regulation As to Rates.— 
A citizen of a city held entitled to insist on 
the enforcement of a contract between the 
city and a telephone company limiting the rate 
to be charged subscribers.—Rochester Telephone 
Co. v. Ross, 109 N. Y. Supp. 381. 

115. Towns—Procedure of Meetings.—Though 
in general the action of town meetings conforms 
to parliamentary procedure, they are not gov- 
erned by the strict rules of legislative practice. 
—Wood v. Town of Milton, Mass., 84 N. E. 
Rep. 332. 

116. Trial—Prejudicial Remarks by Court.— 


Municipa! 


- later 





Where the language of the court in rulings 
depreciates the contention of either party, but 
the contention is permitted to go to the jury, 
they should be so instructed as to leave the 
contention in as fair a light as if such remarks 
had not been made.—Martin v. Thrower, Ga., 
60 S. E. Rep. 825. 

117. United States—Military Governor of 
Cyba.—Ratification by the executive, Congress 
and the treaty making power of the action of 
the military governor of Cuba in abolishing a 
hereditary office makes his act that of the 
United States, and exonerates him from liability 
as for a tort in violation of the law of nations 
or of a treaty.—O’'Reillv De Camara v. Brooke, 
U. 8S. S. C., 28 Sup. Ct. Rep. 439. 

118. Vendor and Purchaser—Effect of Intoxi- 
eation.—Habits of intoxication not incapacitat- 
ing the verson from attending to the ordinary 
transactions of life will not avoid an agree- 
ment to convey real estate on evidence that 
the vendor was sober at the time and under- 
stood the transaction.—Girault v. Feucht, La., 
46 So. Re~ 26. 

119..—Effect of Recording.—The recording 
of a deed prior in date does not affect the title 
of the grantee under a prior recorded deed of a 
date, though the consideration for the 
‘ater deed be not entirely paid at the time of 
recording the vrior deed.—Lowden vy. Wilson, 
Ill... 84 N. E. Rep. 245. 

120. Shortage in Acreage.—Where an 
owner conveys, out of a tract of land. by one 
deed to each of several! erantees, a svecific num- 
ber of acres as an undivided part thereof, such 
grantees are held entitled to have set out to them 
out of such larger tract the number of acres 
called for bv the deed.—First Nat. Bank ev. 
Crawford. W. Va., 60 S. E. Rep. 781. 

191 Weters and Weter Coursces—Polltion of 
Stream.—Several lower riparian landowners 
have such a community of interest that thev 
may join in a petition to restrain an upper 
proprietor or a stranger from causing the 
stream to overflow or from nolluting its water. 
—Horton y. Fulton, Ga., 60 S. E. Rep. 1059. 


122. Water Supp’y.—Where a _ city uses 
water that if convevs throngh a ditch running 
across the field of another. it is its primary 
dutv to ferce or protect the ditch and the 
waters therein from contamination.—Citv of 
Bellevue v. Daly, Idaho. 94 Pac. Rep. 1036. 


123. Weapons—Deadlyv Character.—Where an 
indictment charged that defendant carried a 
certain weanon. and the evidence showed that 
defendant carried a black jack not snecified in 
the indictmert. and there was no evidence as 
to its deadly character. a conviction was 
erroneons.—State v. Lett, W. Va., 60 S. E. 
Rep. 782. 

124. Witnesses—Comovetencvy of Hushand.— 
A husband has no estate during coverture in 
the senarate estate of his wife. and he is there- 
fore a comnetent witness to establish his wife’s 
title to land by evidence of transactions with 
a decedert —Hudkins v. Crim. W. Va., 61 S. 
E. Rep. 166. 


125. Cross Examination.—It was not an 
abuse of discretion for the court to refuse to 
require plaintiff. on cross-examination. to an- 
sewer whether he did not feel unkindly toward 
defendant, and had not madea complaint against 
him for felony since he bought the land in 
controversy from the state—Taylor v. Mc- 
Fatter, Tex., 109 S. W. Rep. 395. 





